
IN THE COURT OF THE SESSIONS JUDGE, SONITPUR 

AT TEZPUR 

 

PRESENT : Sri A. Borthakur 

   Sessions Judge, Sonitpur  

Tezpur 

 

 

JUDGMENT IN SESSIONS CASE NO. 42 OF 2011 

Under Sections 341 / 376 (1) of the Indian Penal Code 

(Arising out of G. R. Case No. 1400 of 2007) 

 

 

State of Assam 

 

–Versus– 

 

Md. Sahjahan Ali 

Son of Akbar Ali 

Resident of Chengimara 

Police Station – Dhekiajuli 

District – Sonitpur, Assam 

 

 

[Committed by Smt. M. De, Sub-Divisional Judicial Magistrate,(Sadar), 

Tezpur ] 

 

A  P  P  E  A  R  A  N  C  E 

 

 

For the State    :    Sri H. P. Sedai  

              Public Prosecutor 

Sonitpur District 

 

For the Accused   : Sri Narendra Deva Goswami 

Advocate   

 

Date of framing charge  :  07–07–2011   

         

 

Date of prosecution evidence :  07–09–2011,     15–02–2012 

      13–06–2012,     01–10–2013 

      16–01–2014, & 07–02–2014 

 

Date of Argument : 26– 02–2014  & 15– 03–2014 

 

Date of Judgment  : 15– 03–2014 
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J  U  D  G  M  E  N  T 

 

   The accused has been charged with the offences of wrongful 

restraint and commission of rape on a girl. The victim, in evidence, has not 

supported the prosecution case and attributed the occurrence to apparent 

misunderstanding.  

 

PROSECUTION CASE :  

 

2.   The prosecution case may, in brief, be stated as follows :  

 

  One Mr. ‘X’, a resident of Chengelimara gaon, under Dhekiajuli PS, 

lodged an ejahar, on 22-08-2007, before the in-charge of Borsola OP alleging that 

on 21-08-2007, at about 8 p.m., while his niece Ms. ‘Y’ was returning home from 

the house of his neighbour Musstt. Nurjan Bibi, the accused Md. Sahjahan Ali 

wrongfully restrained her, on road and took her to a nearby bamboo grove, and 

by gagging her mouth, committed rape on her.  

 

INVESTIGATION :  

 

3.   Based on the above ejahar, Borsola OP, GD Entry No. 313, dated       

22-08-2007, was made and on being forwarded registered as Dhekiajuli PS Case 

No.298/07 u/s 341/376 IPC. SI Jay Kr. Nath, the Officer-in-charge endorsed the 

case to SI K.L. Pator, in-charge Borsola OP for investigation.    

 

  In course of investigation, the IO, visited the place of occurrence, 

drew up a sketch map thereof, recorded the statements of the witnesses, 

including that of the victim girl, sent the victim for medical examination and got 

her statement recorded u/s 164 CrPC. On completion of investigation, he 

submitted the charge-sheet u/s 341/376 IPC against the accused showing him as 

absconder.  

 

TRIAL :  

 

4.   Since the charge-sheeted offence u/s 376 of IPC is exclusively triable 

by the Court of Sessions, the learned Sub-Divisional Judicial Magistrate (Sadar), 

Tezpur, Sonitpur, committed the case, after complying with the formalities u/s 

209 of CrPC, to this Court, vide order, dated 05-03-2011, passed, in GR Case 

No.1400/2007.  

 

5.  After consideration of the materials collected, during investigation, 

and hearing of both sides, the charges u/s 341/376(1) of IPC were framed against 
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the accused, vide order, dated 07-07-2011. The charges were read over and 

explained to the accused, to which he pleaded not guilty and claimed to be tried.  

 

6.  In order to bring home the charges, aforementioned, the 

prosecution has examined 6 (six) witnesses, including the victim and the doctor, 

while the defence cross-examined five of them.  

 

7.  After closing the evidence of the prosecution side, the statement of 

the accused was recorded u/s 313 CrPC, vide order, dated 17-02-2014. The accused 

pleaded not guilty and declined to examine any witness in defence.  

 

8.  I have heard the argument advanced by the learned Public 

Prosecutor Sri H. P. Sedai  and Sri N. Deva Goswami, learned defence counsel. I 

have gone through the entire evidence, proffered by the prosecution and the 

statement of the accused, recorded u/s 313 CrPC.   

 

POINTS FOR DETERMINATION :  

 

9.  On going through the evidence on record and hearing the learned 

counsel of both the sides, the following points emerged for consideration in this 

case :  

 

1.     Whether the accused, on 21-08-2007, at about 8 p.m., at 

Chengelimara gaon, under Dhekiajuli PS, wrongfully 

restrained Ms. ‘Y’, the niece of the informant Mr. ‘X’ ? and 

 

2. Whether the accused on the same day, time and place, 

committed rape on Ms. ‘Y’, the niece of the informant Mr. 

‘X’.  

 

THE DECISION AND THE REASONS THEREFOR 

LEGAL POSITION :  

 

10.   It may pertinently be mentioned here that wrongful restraint is 

defined in Section 339 and Section 341 IPC provides for punishment for wrongful 

restraint. The gist of the offence of wrongful restraint is preventing a person 

from proceeding in any direction in which he has a right to proceed. 

 

11.  On the other hand, Section 375 of the IPC defines the offence of 

‘Rape’ and Section 376 of the IPC prescribes the punishment for the offence. In 

order to bring home the offence of ‘rape’, the prosecution must prove, (i) that 

sexual intercourse by a man with a woman, (ii) that sexual intercourse was under 

the circumstances falling in any of the seven clauses of section 375 of the IPC. 
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Thus, the basic ingredients of the offence of rape u/s 375 IPC are, (a) that the 

accused committed sexual intercourse with a woman ; (b) that he did so against 

her will or without her consent ; (c) if there was consent, it was obtained by 

putting her or any person in whom she is interested in fear of death or of hurt ; 

(d) that when consent was taken under the deceitful belief that accused was her 

husband ; (e) if consent was taken when the victim was incapable of 

understanding its nature and consequences due to unsoundness of her mind or 

intoxication or administration of any stupefying drug or substances by the 

accused, either personally or through some agent ; (f) when consent was given by 

the victim under 18 years of age ; (g) when the victim is unable to communicate 

consent and (h) that when the accused had sexual intercourse with his wife under 

15 years of age. It has been further provided that a woman who does not 

physically resist to the act of penetration shall not by the reason only of that fact 

be regarded as consenting to the sexual activity. 

 

EVIDENCE : 

 

12.  PW-1 Mr. ‘X’, the informant and uncle of the alleged victim Ms. ‘Y’. 

His evidence is that his said niece resides with him as she has lost parents. Nur 

Jahan Bibi is his elder sister and lives at a distance of about ½  ( half) km from his 

house. There were his mother, wife and niece Ms. ‘Y’ at home. He was away at 

Tezpur town. On 21-08-2007, at about 8 p.m., he arrived home and learnt that Ms. 

‘Y’ is not at home. He launched search, but did not find. Thereafter, mother 

brought back Ms. ‘Y’ from somewhere. He heard that Ms. ‘Y’ accompanied the 

accused. Thereafter, he filed the case. The ejahar was written by Cheniram Nath. 

Police caused medical examination of Ms. ‘Y’ and got her statement recorded in 

Court. Ms. ‘Y’ is now married to another boy. In cross-examination, he has, inter-

alia, deposed that Ms. ‘Y’ had love affairs with the accused. He has no grievance 

against the accused. At the time of occurrence, Ms. ‘Y’ was aged above 18                 

( eighteen) years and she, on her own wish, accompanied the accused.  

 

13.   PW-2 Md. Ahmed Ali. According to him, he knows the accused 

Sahjahan Ali. At the time of occurrence, Ms. ‘Y’ was unmarried and she used to 

stay in her maternal uncle’s house. The name of her maternal uncle was Mr.’X’. 

But, he does not know the actual incident between Ms. ‘Y’ and the accused 

person. Now, Ms. ‘Y’ is married. He does not know her in-laws. In cross-

examination, he has stated that he does not know anything about the incident.  

 

14.  PW-3 Md. Amsar Ali, who has been declared hostile by the 

prosecution, has stated that he knows the accused and Ms. ‘Y’, the victim was also 

known to him. He has no knowledge about the occurrence. He does not know 

when the incident took place regarding the girl Ms. ‘Y’. The police did not record 

his statement.  
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15.  PW-4, Ms. ‘Y’, the victim. Her evidence is that  she knows the 

accused Md. Sahjahan Ali. On a day, at about 8 p.m., while she was coming to the 

house of her sister-in-law (Mahi), through the village road, on her way, the 

accused attempted to take her away. However, in the meantime, her maternal 

uncle arrived and thereupon, the accused went away. The accused has now 

married another woman and she has got married to another person. She is 

leading conjugal life peacefully.  She does not want to proceed with this case 

further as there was a misunderstanding between her and the accused. The police 

produced her before a Judicial Magistrate to get her statement recorded and 

accordingly, she gave a statement before the Judicial Magistrate at Tezpur. She 

put her thumb impression on the statement. Her present age is about 27 years. 

She has no birth certificate. She did not study in any school.    

 

  In cross-examination, she has stated that the instant case was the 

result of misunderstanding between her and the accused. She is not willing to 

proceed with the case any further, as she has no grievance against the accused.  

 

16.  PW-5 Dr. Ranjan Kr. Das, the doctor, has deposed that on 23-08-2007, 

he was attached to Kanaklata Civil Hospital, Tezpur, as M&HO -I. On that day, on 

requisition of Dhekiajuli Police Station, in connection with the said Police Station 

Case No. 298/07, he examined Ms. ‘Y’, on being identified by UBC 179 Mr. 

Bhupendra Pagag and found as follows :  

 

  “ Height  - 145 cm 

    Weight - 35 kgs 

    Teeth - 14/14 

 

  She was average built.  

  Her secondary sexual characters are well developed.  

  Breast, pubic and axillary hair well developed.  

  Vulva, vagina developed and intact.  

  Hymen absent.  

  Vaginal smear for spermatozoa – absent.  

  There are no marks of violence on the private as well as other parts  

   of body. 

 

  X-ray was done on 23-08-2007. Report shows :  

 

 Wrist Joint :  

  Closure of epiphysis in the lower ends of radius and ulna are not 

complete.  
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 Elbow joint - All epiphysis of the bones around left elbow joint, have fused 

with their respective shafts.  

 Iliac Crest - Epiphysis of the iliac crest has appeared, but not closed.  

 

 Opinion :  

 

  There were no sign that suggested rape.  

  There were no sign of injury on her private as well as other parts of  

   body.  

  Age of the person under investigation was below 18 ( eighteen)  

   years.  

 

  He has recognized Ext.1, the Medical Report, where Ext.1(1) is his 

signature.  

  In cross-examination, he has stated that the medical determination 

of age of a person may vary by two years on either side. There was no sign of 

sexual violence on the body of the patient.  

 

17.   PW-6 SI Kunja Lal Pator, the IO, has deposed that on 22-08-2007, he 

was posted as in-charge of Borsola OP, under Dhekiajuli PS. On that day, he 

received an ejahar from one Mr. ‘X’ of village Sengelimara, under Dhekiajuli PS 

and accordingly, he made a GD Entry, vide GD Entry No.313 at 7-30 p.m., dated  

22-08-2007 and forwarded the ejahar to Dhekiajuli PS for registering a case. Ext.2 

is the ejahar, where Ext.2(1) is his signature with note and Ext.2(2) is the 

signature of the then Officer-in-charge of Dhekiajuli PS, SI Joy Kr. Nath, which he 

knows. The Officer-in-charge of Dhekiajuli PS endorsed the case to him for 

investigation. After making a GD Entry, he promptly went to the place of 

occurrence and launched investigation. The place of occurrence was the village 

road at Sengelimara gaon. He drew up a sketch map of the place of occurrence. 

Ext.3 is the sketch map of the place of occurrence, where Ext.3(1) is his signature. 

He recorded the statement of the witnesses, including that of the victim girl. He 

sent the victim girl for medical examination to Kanaklata Civil Hospital, Tezpur 

and also forwarded to the Court at Tezpur to get her statement recorded u/s 164 

CrPC. He made attempt to arrest the accused, but he could not be arrested as he 

was found not available at home and other places. On 31-01-2008, he submitted 

the charge-sheet u/s 341/376 IPC against the accused Md. Sahjahan Ali showing 

him absconder. Ext.4 is the charge-sheet where Ext.4(1) is his signature.  

 

ANALYSIS OF EVIDENCE : 

 

18.     The ejahar, dated 22-08-2007, lodged by PW-1 Mr. ‘X’, inter-alia, 

revealed that the accused Md. Sahjahan wrongfully restrained his niece PW-4, 

Ms. ‘Y’, on 21-08-2007 at about 8 p.m., on her way, to the house of neighbour 
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Musstt. Nurjan Bibi and kidnapped gagging her mouth to a nearby bambooo 

grove and further, committed rape on her. In evidence, PW-1 Mr. ‘X’, the 

informant , has stated that pursuant to love affairs, PW-4, the alleged victim girl, 

who is his niece, accompanied the accused, on her own sweet will and being 

enraged at such act, he filed the ejahar against the accused. He has further stated 

that at the time of the occurrence, his niece PW-4, was aged above 18 ( eighteen) 

years and he has no grievance against the accused and further, that PW-4 is now 

married to another boy.  

 

19.  Turning to the evidence of PW-4 Ms.’Y’, the victim woman, it is 

found that at the time of occurrence, the accused only attempted to take her 

away, but as her uncle arrived at the moment, the accused went away. According 

to her, the accused and she are now married and she does not want to continue 

with the instant case as this case was the result of a misunderstanding between 

her and the accused. She has further stated that her present age is about 27 years 

and has been leading a peaceful conjugal life. A conjoint appreciation of evidence 

of PWs 1,4 and PW-5 Dr. Ranjan Kumar Das, the doctor, it appears that PWs 1 and 

4 have not supported the medical finding of her (PW-4) age to be ‘below 18              

( eighteen) years’, but PW-5, the doctor, has also stated in cross-examination that 

the medical determination of age of a person may vary by two years on either 

side. This piece of evidence of PW-5, the doctor, in cross-examination, does not 

reveal that attainment of her majority, at the time of occurrence, as stated by 

PWs 1 and 4, cannot be disbelieved. Hence, this Court finds that at the time of the 

occurrence, the alleged victim (PW-4) was aged above 18 (eighteen) years, beyond 

reasonable doubt.  

 

20.  On perusal of the evidence of PW-2 Md. Ahmed Ali and PW-3 Md. 

Amsar Ali, it transpires that both did not witness the occurrence and do not know 

anything about the occurrence.  PW-6 SI Kunjalal Pator, the IO, has deposed to 

have drawn up the sketch map of the place of occurrence, Ext.3 and after 

completion of investigation, submitted the charge-sheet, Ext.4, against the 

accused.  

 

21.  In the instant case, the prosecution has not exhibited the statement 

of the victim girl (PW-4), recorded u/s 164 CrPC, on which she put her thumb 

impression, obviously due to the reason that she has not supported her version of 

the incident narrated in her statement, aforementioned, which is marked ‘X’ for 

convenience.  

 

22.  Situated thus, this Court is of the considered opinion that there is 

absolutely no evidence to support the case of the prosecution and what it appears 

is that the victim (PW-4), who had love affairs with the accused made attempt of 

an elopement and that, that, both of them have married to different persons.  
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PWs 1 and 4 have, therefore, attributed the occurrence to apparent 

misunderstanding only.   

 

     C O N C L U S I O N  

 

23.  For the reasons, set forth above, this Court is of the opinion that the 

prosecution has miserably failed to prove the charges levelled against the 

accused, beyond all reasonable doubt.   

 

24.   Accordingly, the accused Md. Sahjahan Ali is acquitted of the 

charges u/s 341/376 (1) of IPC and set at liberty forthwith.  

 

    The judgment and order, as above, pronounced in the open Court, in 

presence of both the sides, on this the 15th day of March, 2014. 

 
 

                ( A. BORTHAKUR )   
                   SESSIONS JUDGE, 
                                        SONITPUR :: TEZPUR 
Typed to my dictation and  
corrected by me, and each  
page bears my signature: 

 
 

(A. BORTHAKUR)   
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 
Dictation taken and  
typed by me : 
 
(J.K. Muru, Steno ) 

* * * * * * 
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SESSIONS  CASE NO. 42 OF 2011 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

 

PW–1  : Mr. ‘X’ 

PW–2  : Md. Ahmed Ali 

PW–3  : Md. Amsar Ali 

PW–4  : Ms.’Y’, the victim  

PW–5  : Dr. Ranjan Kumar Das, the MO 

PW–6  : Sri Kunja Lal Pator, IO 

 

 

  LIST OF DEFENCE WITNESSES 

 

N  I  L 

 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 

 

 

Exhibit –1  :  Medical Report 

Exhibit –2  :  Ejahar 

Exhibit –3  :  Sketch Map 

Exhibit –4  :  Charge sheet 

 

     MATERIAL EXHIBIT 

 

 

N  I  L 

 

DEFENCE EXHIBIT 

 

N  I  L 

 

(A. BORTHAKUR) 

SESSIONS JUDGE, 

SONITPUR :: TEZPUR 

 


